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To: ARRL Board of Directors
From: Executive Committee
Subject:  Recommended Legislative Objectives for 111th Congress (Agenda Item 8)a)i))
January 12, 2009
For the 111th Congress (2009-2010) the Executive Committee recommends deleting a BPL bill from our list of legislative objectives. While we must continue to monitor legislation for anything that would encourage BPL deployment, it is not appropriate to ask the next Congress to intercede on our behalf with the FCC unless further developments so indicate.

At the present time the issue is already back in the FCC’s lap thanks to the U.S. Court of Appeals for the D.C. Circuit. 

In addition, as noted under the previous agenda item, we were not successful in gaining many co-sponsors for our BPL bills in either the house or the Senate.

Asking our sponsors to introduce similar legislation in the new Congress would only serve to wear out our welcome with them.

Otherwise, the draft legislative objectives that follow are quite similar to those for the 110th Congress.

The practical effect of adopting these legislative objectives will be to focus our legislative initiative on achieving the difficult and elusive goal of limiting the application of restrictive covenants that prevent the installation of amateur antennas.

[DRAFT] ARRL LEGISLATIVE POSITIONS FOR THE 111th CONGRESS
The following legislative positions were developed to guide the efforts of ARRL volunteers and staff during the 111th Congress of the United States (2009-2010).

The ability of the Amateur Radio Service to maintain and expand its benefits to the public rests on two key elements of public policy: adequate access to the radio spectrum and the ability to install and operate effective Amateur Radio stations.

Frequencies allocated to the Amateur Radio Service are the technological equivalent of a “national park,” where all may enjoy a natural resource for the purpose of experimentation, education and voluntary emergency communications, provided they demonstrate, through testing, that they are responsible users.  Like allocations to other radiocommunication services, the allocations to the Amateur Radio Service offer protection against interference from other services as well as from unlicensed emitters.

The ARRL supports measures that preserve and protect access to existing Amateur Radio Service and Amateur Satellite Service frequencies as a natural resource for the enjoyment of all properly licensed individuals, and protect against interference from unlicensed emitters.

An Amateur Radio station is only as effective as its antenna. Increasingly pervasive private land use regulations (covenants, conditions and restrictions) limit radio amateurs’ housing choices to such an extent that in many parts of the country it is not possible to install an effective Amateur Radio antenna in a residential area. The ARRL supports the right of federally licensed radio amateurs to be able to install reasonable antennas on their own homes.

To implement these two key elements of public policy in the 111th Congress and to serve the public interest, the ARRL has adopted the following legislative objectives.

Objective #1: The ARRL seeks legislation to extend the requirement for “reasonable accommodation” of Amateur Radio station antennas (a requirement that now applies to state and local regulations) to all forms of land use regulation.

This could be achieved by amending Section 207 of the Telecommunications Act of 1996 to add the phrase, “...or that preclude or otherwise do not reasonably accommodate communications by stations federally licensed in the Amateur Radio Service.”

BACKGROUND: In 1985 the FCC established a limited preemption policy that fairly balanced the federal interest in protecting and enhancing Amateur Radio emergency and public service communications and the state/local interest in exercising jurisdiction over land use policy. This limited preemption policy is set out in §97.15(b) of the Commission’s Rules:

Except as otherwise provided herein, a station antenna structure may be erected at heights and dimensions sufficient to accommodate amateur service communications. [State and local regulation of a station antenna structure must not preclude amateur service communications. Rather, it must reasonably accommodate such communications and must constitute the minimum practicable regulation to accomplish the state or local authority’s legitimate purpose. See PRB-1, 101 FCC 2d 952 (1985) for details.]

This policy has worked well for more than 20 years and has withstood judicial review. It has encouraged reasonable accommodation of Amateur Radio antenna systems in residential areas by municipal land use authorities and in numerous cases has avoided unnecessary litigation. However, the FCC has declined to extend the policy to private land use regulations in the absence of a Congressional mandate.

The federal interest in protecting and enhancing Amateur Radio emergency and public service communications and in promoting the Amateur Radio Service generally as a benefit to the public is the same in areas that are subject to covenants, conditions and restrictions as in areas subject only to state and municipal land use regulation.

Accordingly, the ARRL seeks from Congress an instruction to the FCC to apply its longstanding preemption policy to all types of land use regulations, consistently and without discrimination.

Objective #2: The ARRL  opposes legislation that encourages the deployment  of RF technologies such as broadband over power line (BPL) systems unless adequate safeguards against interference to  licensed radiocommunication services are included in the legislation. 

BACKGROUND: The ARRL has more than five years of experience dealing with interference resulting from BPL. While BPL has failed to gain a significant toehold as a consumer broadband delivery mechanism, its proponents are now touting BPL as part of the “smart grid” to improve the efficiency of the nation’s electric power grid. The ARRL does not oppose this application of BPL technology as long as adequate steps to prevent radio interference are mandated. The mistakes made with BPL must not be repeated with other RF-generating technologies. 

Objective #3: The ARRL opposes legislation that would diminish the rights of federal licensees in favor of unlicensed emitters, especially unintentional emitters.

BACKGROUND:  In adopting its BPL rules the FCC  took an unprecedented step in creating a “safe harbor” in which unlicensed, unintentional emitters are permitted to interfere with licensed radiocommunication services and are not required to correct the interference. By doing so, the FCC has diminished the rights of its licensees and has devalued the radio spectrum. The FCC’s authority to enact such a permissive regulation is questionable at best. Therefore, the ARRL must be vigilant against any legislative efforts to legitimize this action after the fact.

Objective #4: The ARRL seeks recognition of the unique resources, capabilities, and expertise of the Amateur Radio Service in any legislation addressing communications issues related to emergencies, disasters, or homeland security.

BACKGROUND: The Amateur Radio Service is the only widely deployed communications system that requires no infrastructure in order to communicate across great distances. Radio amateurs possess the skills and the equipment to bridge the communication gaps that inevitably develop when normal communications networks are destroyed, disrupted or overloaded.

Public Law 109-295, Sec. 671(b), Title XVIII, Sec. 1805(c) includes amateur radio operators among the communications providers with which Regional Emergency Communications Coordination (RECC) Working Groups are to coordinate in the course of their duties. As additional legislation is introduced and considered to address the need for robust, sustainable and interoperable voice and data communications networks to be available during and after natural disasters, acts of terrorism and other manmade disasters, Congress should recognize the capabilities of the Amateur Radio Service and should mandate that representatives of Amateur Radio emergency response organizations be included in planning and coordination groups at all levels of government.

Objective #5: The ARRL supports the complementary legislative objectives of other radiocommunication services, particularly the public safety and scientific services that require spectrum access and protection from interference for noncommercial purposes that benefit the public.

BACKGROUND: The Amateur Radio Service is among the radiocommunication services that use the radio spectrum in ways that benefit the public and that do not provide a revenue stream. Public policy must continue to support and encourage such uses. Spectrum policy must not subordinate these services to commercial services simply because the commercial users can afford to pay for spectrum access.
